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The Court Mediation System is an important lawsuit system in our country, 
which shows a very tenacious vitality along the tradition to the modern and it is 
regarded as the "Oriental experience" by the West. As a resolution to disputes, 
mediation has manifested the user-friendly lawsuit and reduced the antagonism of 
lawsuit. It not only meets with Chinese traditional thinking " harmony is most 
precious ", but also caters to the new idea of constructing socialist harmonious 
society for the new era. Therefore, although mediation has repeatedly experienced 
the esteem and the cold reception over the past few decades, today it is still able 
to welcome the tide of revival.  
This article is divided into four chapters in addition to preface and conclusion.  
The first chapter mainly focuses on the overview of China's Court Mediation 
System from the basic theory, clarifies the meaning and characteristics of mediation, 
and extends the meaning and principles of court mediation, introduces the principles 
of mediation: voluntary principle, legal principle, facts principles and confidentiality 
principle. We briefly review the evolution of China's mediation system, mainly 
about mediation system in the New Renaissance, and deeply analyze its causes. 
The second chapter studies the similarities and differences of the mediation 
systems by comparing the mediation systems of the Two Law Systems countries 
and those of China. Mediation system has a long time in Civil Law System countries, 
the representative of which are Germany's litigation settlement system and the lawyer 
settlement system, Japan's civil mediation system and the litigation settlement 
system. The mediation systems of Common Law System countries have developed 
well.In the court of United States, mediation system as well as the pre-trial process 
and the settlement offer process in the litigation settlement system have distinctive 
characteristics. Mediation systems in the United Kingdom similar to those of the 
United States. Through the analysis of the similarities and differences of the 
mediation systems between our country and the others, we will get the references 















The third chapter analyzes the deficiencies , exploration and reform direction 
of mediation system with the help of evidences. From the perspective of voluntary 
mediation principle, efficiency & value principle and confidentiality principle in the 
plight of legislation and practice operation, we analyze the problems and causes 
for existence of mediation system and several main ideas of reform. From the 
perspective of the necessity and feasibility of reform, we point out the direction 
of mediation is to transfer the trial separation. 
The forth chapter specifically presents System Construction for the reform of 
the Court Mediation. Starting from the trial practice, in the pre-trial mediation 
process of Court Mediation System, we establish an independent mediator system 
and also introduce lawyer settlement system in the parties' self-settlement system. 
These are feasible reform measures at the rencent stage. Meanwhile, we also discuss 
in detail the start of mediation, ways and places of mediation, litigation guidance 
in the mediation process, enforcement of litigation agreement and incentive process 
of mediation. 
 

















目  录 
目  录 
引  言.........................................................................................................1 
第一章  调解制度概述 ............................................................................2 
第一节  调解的涵义和特征....................................................................................2 
一、调解的涵义 ...............................................................................................2 
二、调解的特征 ...............................................................................................2 
第二节  法院调解的涵义和原则............................................................................3 
一、法院调解的涵义 .......................................................................................3 
二、法院调解的原则 .......................................................................................3 
第三节  新时期我国调解制度的复兴及其原因剖析............................................7 
一、新时期我国调解制度的复兴 ...................................................................7 
二、调解复兴的原因剖析 .............................................................................10 
第二章  两大法系调解制度的比较分析 ............................................. 13 
第一节  大陆法系国家的调解制度......................................................................13 
一、德国 .........................................................................................................13 
二、日本 .........................................................................................................15 
第二节  英美法系国家的调解制度......................................................................17 
一、美国的民事调解制度 .............................................................................17 
二、英国的民事调解制度 .............................................................................20 
第三节  我国调解制度与外国调解制度的比较分析..........................................21 
一、相同点 .....................................................................................................21 
二、不同点 .....................................................................................................22 
第三章  我国调解制度的问题、理论探索及改革方向 ..................... 24 






















第三节  我国调解制度的改革方向——调审分离..............................................32 
一、调审分离的必要性分析 .........................................................................32 
二、调审分离的可行性分析 .........................................................................34 
第四章  我国调解制度改革的具体构想 ............................................. 36 








































1．Introduction to Mediation System ....................................................2 
1.1 The meaning and characteristics of mediation ..............................................2 
1.1.1 The meaning of mediation .........................................................................2 
1.1.2 The characteristics of mediation................................................................2 
1.2 The meaning and principles of court mediation............................................3 
1.2.1 The meaning of court mediation................................................................3 
1.2.2 The principles of court mediation..............................................................3 
1.3 The revival and causes of China's Mediation System in New Renaissance 7 
1.3.1 The revival of China’s Mediation System .................................................7 
1.3.2 The causes for the revival of China’s Mediation System ........................10 
2. The comparative analysis for mediation systems of the Two Big 
Law Systems ....................................................................................... 13 
2.1 Mediation systems of Civil Law System Countries, ....................................13 
2.1.1 Germany ..................................................................................................13 
2.1.2 Japan ........................................................................................................15 
2.2 Mediation systems of Common Law System Countries..............................17 
2.2.1 American civil mediation systems...........................................................17 
2.2.2 England civil mediation systems .............................................................20 
2.3 The comparative analysis of the mediation systems between our country 
and the others .................................................................................................21 
2.3.1 Similarities ...............................................................................................21 
2.3.2 Differences...............................................................................................22 
3. The problems and exploration of reform for the mediation system......24 
3.1 The problems and causes of the mediation system......................................24 
3.1.1 The voluntary principle in the plight of mediation system......................24 
3.1.2 Efficiency and value principle in the plight of mediation system .........26 
3.1.3 Confidentiality principle in the plight of mediation system ....................29 
3.2 The specific ideas for the reform of Court Mediation System ...................29 















3.2.2 The ideas of reform and improvement.....................................................31 
3.2.3 The ideas of trial separation.....................................................................31 
3.3 The direction of reform for mediation system --trial separation ...............32 
3.3.1 The analysis for necessity of trial separation...........................................32 
3.3.2 The analysis for feasibility of trial separation .........................................34 
4. The specific ideas for the reform of mediation system in our 
country ................................................................................................ 36 
4.1 The settlement of pretrial mediation procedure..........................................36 
4.1.1 The case range of pretrial mandatory mediation .....................................37 
4.1.2 The establishment of pretrial procedure ..................................................37 
4.1.3 The judicial review and effect of settlement agreement ..........................39 
4.1.4 The advantages of settlement procesure before tial ...............................39 
4.2 The establishment of independent mediator system ...................................40 
4.2.1 The necessity of mediator system establishment.....................................40 
4.2.2 The feasibility of mediator system establishment ...................................40 
4.2.3 The comparison and reference of extraterritorial related system ............41 
4.2.4 The appointment of mediator...................................................................41 
4.2.5 The advantages of mediator system.........................................................42 
4.3 Improve the system of self-settlement by parties.........................................43 
4.3.1 The advantages and disadvantages of parties' self-settlement .................43 
4.3.2 The nature of agreement settlement.........................................................44 
4.3.3 The ligitation effect of agreement settlement ........................................45 
4.3.4 The introduction of lawyer mediation .....................................................45 
4.4 The ideas of the specific procedures. ............................................................46 
4.4.1 The start of mediation..............................................................................46 
4.4.2 The ways and places of mediation...........................................................46 
4.4.3 The ligigation guidance of mediation ......................................................47 
4.4.4 The enforcement of mediation agreement ...............................................47 
4.4.5 The incentives of mediation.....................................................................47 














引  言 
1 










































第一章  调解制度概述 














































































































































































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
